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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

BISWANATH CHARIALI 

G.R CASE NO.388/11 

Under Section:-323/379/34 IPC 

          State 

           -Vs- 

1) Md. Hatem Ali. 

2) Md.Motibur Haque @ Motibur Rahman. 

                                               .................accused.  

 

Present:-O. Mize, A.J.S 

Counsel appeared:- 

For the prosecution: -J.Kalita. 

For the defence: G.Borah. 

Evidence recorded on: - 07.08.15, 24.09.15 & 02.05.16. 

Argument heard on: - 23.05.16. 

Judgment delivered on: - 31.05.16. 

JUDGMENT 

                 The case of the prosecution in brief is that, on 27.05.11 the 

informant Shri Monoranjan Borah lodged a FIR at Biswanath Chariali P.S 

informing that, on 26.05.11 when he was watching Bihu function at Biswanath 

Ghat Matak gaon, accused Hatem Ali attacked him and he fell on the ground. 

The accused person also taken away his gold chain and Rs.300/- 
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                 The case was registered and on completion of the investigation 

charge sheet was laid against accused Hatem Ali and Matibur Rahman u/s 

323/379/34 IPC. 

                 The accused persons were summoned to stand trial. Copies of the 

relevant documents were furnished to the accused persons. Charges u/s 

323/379/34 IPC were framed against the accused persons. The charges were 

read over and explained to the accused persons. The accused persons pleaded 

not guilty and claimed to be tried. 

                 In the course of trial, prosecution examined five witnesses and 

closed its evidence. The accused persons were examined u/s 313 Cr.P.C in which 

they pleaded their innocence. The defence plea is of total denial and adduced no 

evidence.             

                 I have heard the argument of ld.Addl.P.P for the state and ld.counsel 

for the accused person.                                                                               

POINTS FOR DETERMINATION 

1.        Whether the accused persons in furtherance of common intention 

voluntarily caused hurt to the complainant and thereby committed an offence 

punishable u/s 323/34 IPC? 

2.          Whether the accused persons in furtherance of common intention 

committed theft and thereby committed an offence punishable u/s 379/34 IPC? 

DICISION WITH REASONS 

  All the points for the decision are taken together for simultaneous 

discussion & decision. Section 323 IPC provides punishment for the offence of 

voluntarily causing hurt which has been defined in section 321 I.P.C. whoever 

does any act with the intention of thereby causing hurt to any person, or with 

knowledge that he is likely thereby to cause hurt to any person, and does 

thereby cause hurt to any person, is said “voluntarily to caused hurt” and as per 

section 319 IPC, whoever causes bodily pain, disease or infirmity to any person is 

said to cause hurt. 
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The ingredient of section 379 IPC are- (i) dishonest intention to take 

property; (ii) the property must be movable; (iii) it should be taken out of 

possession of another person; (iv) it should be taken without consent of that 

person; and (v) there must be removal of the property in order to accomplish the 

taking of it.   

In the present case, I have gone through the entire evidence on 

record. It appears that, Pw4- Md. Azibur Rahman @ Azibur Islam did not see the 

occurrence of the incident. He has deposed that, at the time of the occurrence of 

incident he was having dinner at his home. Pw4 has also deposed that his house 

is 1 km away from the place of occurrence. He has also deposed that, he does 

not know between whom the fight had taken place. 

Pw1- Shri Manoranjan Borah, Pw2- Smti. Prabha Rabha, Pw3- Smti. 

Shakuntala Das have deposed that accused Hatem Ali had beaten Pw1. Pw1 has 

also deposed that, accused Hatem Ali had also taken away his gold chain from 

his neck and he also did not get Rs.300/- which was in his pocket.  

However, it appears from their evidence that, the occurrence of the 

incident took place at around 12am at a crowded Bihu function. Pw1 has also 

deposed that the fight took place because of the crowd and many other people 

had beaten him. But, he does not know who all had beaten him. It also appears 

from the cross-examination of Pw3 that at the time of the occurrence of incident, 

the light went off and it was dark. Pw5- Shri Jogesh Hazarika (IO) has also 

deposed in the cross-examination that, Pw1 did not state before him that 

accused Hatem Ali had beaten him when he asked for side to the people. In the 

cross-examination Pw1 has deposed that, his gold chain much have been taken 

by Hatem Ali as Hatem held him by the collar, which shows that Pw1 is not sure 

that accused Hatem Ali had taken his gold chain. Pw1 has also deposed that, he 

does not know who took Rs.300/- from his pocket. Pw5 (I.O) has also deposed in 

the cross-examination that, Pw1 did not state before him who had taken his 

Rs.300/- & the gold chain. 

  Pw2 has also not deposed that accused Hatem Ali had beaten Pw1. 

Pw2 has deposed that Hatem shoved Pw1 and there was maarpit (fight). Pw2 
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has not deposed that who was beaten in the maarpit. In the cross-examination 

Pw2 has deposed that she & Pw3 pick up the child and went a little away and 

after that he did not see maarpit. Pw2 has also not deposed about Rs.300/-. Pw2 

has also deposed that she did not see who had taken the gold chain. 

 It also appears from the evidence of Pw3 that, Pw3 is not sure that 

accused Hatem Ali had beaten Pw1. Because, Pw3 has deposed that he knows 

accused Hatem Ali. Pw3 has deposed in the cross-examination that, he thinks the 

name of the accused person who hit Pw1 was Hasim Ali and he does not know 

his name properly. Therefore, it appears that, it was not accused Hatem Ali as 

Pw3 knows accused Hatem Ali. Pw3 has also deposed that at the time of the 

occurrence of the incident, the light went off and it was dark. Pw3 has also not 

deposed about Rs.300/-. 

 There is also contradiction in the evidence of Pw1, Pw2 & Pw3. Pw1 

has deposed that, on the next day he went to the hospital for treatment. But, 

Pw3 has deposed in the cross-examination that, Pw1 was admitted in the 

hospital on the night of occurrence itself. Pw1 has also deposed that, when he 

regained senses, he found himself in the house of his wife. But, Pw3 has 

deposed in the cross-examination that, Pw1 regained senses on the next day at 

around 12:00 noon in the hospital. Pw2 has deposed that, when Pw1 was taken 

to Pw3’s house by others holding him, then he found that the gold chain was not 

there. But, it appears from the evidence of Pw1 that after the occurrence of the 

incident, Pw1 became senseless. 

It also appears from the evidence that the occurrence of the incident 

took place during a crowded Bihu function and there were many people at the 

time of the occurrence of the incident. But, the prosecution has not examined 

any independent witnesses who saw the occurrence of the incident. Pw1, Pw2 & 

Pw3 are the relative as Pw2 & Pw3 have deposed that, the second wife of Pw1 is 

their elder brother’s daughter. In the cross-examination Pw5 has also deposed 

that, when he went to the place of the occurrence, there were no people and he 

did not meet people who were present at the Bihu function. Pw5 has also 

deposed that, on the next day he went to the place of the occurrence of the 

incident and did not see any person and took the statement of Pw2 & Pw3 and 
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returned to police station. None of the prosecution witnesses have deposed 

about accused Motibur Haque @ Motibur Rahman.    

                In the view of above findings, the prosecution has failed to prove the 

case against the accused persons and accused persons cannot be held liable for 

the alleged offences and accused persons are deserves for acquittal from this 

case. 

 ORDER  

                 In the view of the above findings and decision, accused Hatem Ali & 

Motibur Haque @ Motibur Rahman are acquitted from the charge u/s 323/379/34 

IPC. Set them at their liberty forthwith. The bail bond of the accused persons will 

remain in force for six months from today. 

                   Given under my hand and seal of this court. 

 

                                                              Sub-Divisional Judicial Magistrate(M),                                                                                              

                                                                            Biswanath Chariali 
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APPENDIX 

Prosecution has examined the following witness:- 

Pw1- Shri Manoranjan Borah.  

Pw2- Smti. Prabha Rabha. 

Pw3- Smti. Shakuntala Das. 

Pw4- Md. Azibur Rahman @ Azibur Islam. 

Pw5- Shri Jogesh Hazarika. 

Prosecution’s side has exhibited the following documents:- 

Ext.1-FIR. 

Ext.1(1)- Signature of Pw1. 

Ext.1(2)- Signature of Pw5. 

Ext.2- Map of P.O. 

Ext.2(1)- Signature of Pw5. 

Ext.3- Charge sheet. 

Ext.5(1)- Signature of Pw5. 

Defence side has not examined any witness. 

 


